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E.O. 11652: N/A 
TAGS: ETRD, GW 

SUB J : EUROPEAN COURT STRIKES DOWN FRG ALCOHOL IMPORT 
BARRIERS 

REF: (A) STATE A-6341; (B) BONN A-566, NOV. 14, 1974 

1 . SUMMARY: THE EUROPEAN COURT RULED FEBRUARY 17 THAT 
THE FRG SPIRITS MONOPOLY WAS IN VIOLATION OF THE 
EUROPEAN COMMUNITY TREATY IN ITS IMPOSITION OF DUTIES 
ON UNPROCESSED ALCOHOL IMPORTED FROM OTHER EC MEMBER 
COUNTRIES. THESE DUTIES, DESIGNED TO SUPPORT HIGH 
PRICES PAID TO GERMAN ALCOHOL PRODUCERS, HAD 
PREVENTED SIGNIFICANTLY CHEAPER IMPORTS FROM 
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COMPETING IN GERMANY. AS A CONSEQUENCE OF THE 
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COURT DECISION, THE FRG IS RAISING THE TAX ON 

ALL ALCOHOLIC PRODUCTS, DOMESTIC AND IMPORTED, MOST 

OF WHICH INCREASE WILL BE BORNE BY THE CONSUMER. 

END SUMMARY. 

2. EFFECTIVE FEBRUARY 24 THE FRG RAISED THE TAX 

ON UNPROCESSED ALCOHOL BY TEN PERCENT FROM DM1500 
TO DM1650 PER HECTOLITER. THE REASON FOR THIS MOVE 
WAS A DECISION BY THE EUROPEAN COURT IN LUXEMBOURG 
ON FEBRUARY 17 THAT A PROTECTIVE TARIFF WHICH THE 
FRG HAD PLACED ON ALL IMPORTS OF ALCOHOL WAS 
CONTRARY TO ARTICLE 37 OF THE EC TREATY. IN 
PRACTICE THE FRG SPIRITS MONOPOLY HAD BEEN PAYING 
GERMAN FARMERS DM630 FOR A HECTOLITER OF 100 PERCENT 
ALCOHOL. AND SELLING THIS ALCOHOL, AFTER PUTTING IT 
THROUGH A PURIFICATION PROCESS, TO DISTILLERS FOR 
FROM 370 TO 410 MARKS PER HECTOLITER. FOREIGN 
PRODUCERS HAD BEEN OFFERING RAW ALCOHOL AT PRICES 
RANGING FROM 80 TO 150 MARKS PER HECTOLITER. 

3. THE FRG SPIRITS MONOPOLY HAD BEEN TAKEN TO 
COURT BY A GERMAN IMPORTER, WOLFGANG MIRITZ GMBH, 
WHO HAD ARGUED THAT AN FRG LAW OF 1970 BY WHICH 
HE WAS FORCED TO PAY A COMPENSATORY DUTY TO THE 
MONOPOIY FOR SPIRITS HE HAD IMPORTED FROM ITALY 
WAS IN VIOLATION OF THE EC TREATY. THE FRG LAW 
PROVIDED THAT, IN ORDER TO PROTECT THE PRODUCERS 
OF AGRICULTURAL STAPLE COMMODITIES WHICH CAN BE 
DISTILLED INTO SPIRITS AND IN ORDER TO COMPENSATE 
FOR THE DIFFERENCE IN PRICES OF DOMESTIC SPIRITS 
AND IMPORTED SPIRITS, A SPECIAL COMPENSATORY 

TAX SHALL BE LEVIED ON IMPORTED SPIRITS AND 
IMPORTED DISTILLATES FROM WHICH SPIRITS CAN BE 
MADE WHENEVER SUCH SPIRITS OR DISTILLATES ARE NOT 
OTHERWISE SUBJECT TO CUSTOMS DUTIES UNDER THE 
NATIONAL — OR WHERE APPROPRIATE — UNDER COMMON 
CUSTOMS TARIFF OF THE EC. IN AN INITIAL FINDING 
IN JULY 1972 AN FRG FISCAL COURT IN HAMBURG FOUND IN 
MIRITZ FAVOR DECLARING THE FRG DUTY TO BE 
UNCONSTITUTIONAL. THE FRG CUSTOMS DIRECTORATE 
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APPEALED THE DECISION TO THE FEDERAL FISCAL COURT 
WITH THE MINISTRY OF FINANCE INTERVENING ON THE SIDE 
OF THE CUSTOMS DIRECTORATE. THE FEDERAL FISCAL COURT 
STAYED THE PROCEEDINGS IN THE MAIN ACTION UNTIL THE 
EUROPEAN COURT RULED ON THE COMPATIBILITY OF THE 
GERMAN LAW WITH THE EC TREATY, SPECIFICALLY ARTICLE 
37. 
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4. THE EC COURT RULED THAT ARTICLE 37 AIMS AT 
ENSURING THE FUNDAMENTAL RULE OF FREE CIRCULATION 
OF GOODS WITHIN THE EUROPEAN COMMUNITY, IN PARTICULAR 
BY ABOLISHING CUSTOMS DUTIES AND CHARGES OF 
EQUIVALENT EFFECT. SINCE ARTICLE 37 PROHIBITS 
DISCRIMINATION BETWEEN NATIONALS OF DIFFERENT MEMBER 
STATES IN THE PROCURING AND MARKETING OF GOODS, THE 
COURT CONCLUDED THAT ITS APPLICATION IS NOT LIMITED 
TO IMPORTS AND EXPORTS DIRECTLY OPERATED BY A STATE 
MONOPOLY, BUT EXTENDS TO ALL OPERATIONS RELATED TO 
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THE EXISTENCE OF THE MONOPOIY AND BEARING ON SAID 
FREE CIRCULATION OF GOODS, WHETHER MONOPOLIZED OR 
NOT. ARTICLE 37 WOULD THUS APPLY TO ALL CHARGES 
WHICH DISCRIMINATE BETWEEN IMPORTED GOODS AND 
DOMESTIC GOODS COMING UNDER THE MONOPOLY. 

5. TO KEEP GERMAN ALCOHOL PRODUCERS COMPETITIVE 
THE SPIRITS MONOPOLY HAS INCREASED THE TAX ON ALL 
ALCOHOL. DOMESTIC AND IMPORTED, BY TEN PERCENT, 

WHILE AT THE SAME TIME LOWERING THE PRICE AT WHICH 
IT SELLS TO DISTILLERS TO 183 MARKS PER HECTOLITER. 

SUCH MEASURES WILL INSURE THAT GERMAN FARMERS WILL 
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CONTINUE TO RECEIVE HIGH PRICES FOR THEIR ALCOHOL 
DESPITE THEIR HAVING TO COMPETE WITH IMPORTS. THE 
END EFFECT ON THE CONSUMER WILL BE HIGHER PRICES 
PAID FOR A BOTTLE OF SPIRITS SINCE THE LOWER PRICES 
PAID BY DISTILLERS TO THE NATIONAL MONOPOLY 
WILL RESULT IN DECLINING STATE REVENUE FROM THIS 
SECTOR, A DECLINE WHICH WILL HAVE TO BE COMPENSATED 
BY THE HIGHER TAX. THUS. PARADOXICALLY, THE COURT 
DECISION WHICH APPARENTLY OPENED THE FRG TO CHEAPER 
ALCOHOL IMPORTS WILL RESULT IN HIGHER CONSUMER PRICES. 
ADDITIONAL PRICE INCREASES CAN ALSO BE EXPECTED SINCE, 
WELL BEFORE THE COURT DECISION, THE FRG HAD ALREADY 
DECIDED TO RAISE THE TAX BY 300 MARKS PER HECTOLITER 
EFFECTIVE IANUARY 1, 1977. 

HIT ,T F.NBR AND 
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